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W
ith more law fi rms’ clients facing fi nancial problems than 
in the past, managing collections more diligently has 
become a necessity. The impact of not getting paid is 
signifi cant. Depending on a fi rm’s profi t margin, writing 
off a $100,000 receivable can be the equivalent of giving 

up $500,000 in gross fees - not something many fi rms can afford when 
revenues are declining.

In good economic times and bad, some law fi rms are able to get paid 
more quickly than others and have fewer disputes with clients that do 

not pay. What’s their secret? 
It’s a combination of effective 
management of the process 
from beginning to end, good 
communication and documen-

tation, and appropriate accountability for partners and associates.
Careful client selection: Avoiding problems with collections starts with 

client selection. Trust your gut, and always remember: Firms do not lose 
money on clients and cases they do not accept.

Many fi rms conduct credit checks as part of their client intake 
process. This is actually more cost-effective than one might think, with 
credit services such as Dun & Bradstreet or Experian charging fees in 
the range of $50 to $100 per report - a relatively small investment com-
pared to the cost of a client that cannot pay. An additional step that can 
pay dividends is to ask for references from new clients’ banks and from 
fi rms with which they have done business in the past.

Particularly with larger clients, there is another question: Is the person 
with whom you are dealing empowered to authorize your services and 
the corollary fees these services will entail? It is important to ask ques-
tions and understand organizational hierarchy up-front in order to avoid 
problems down the road.

Engagement letters and fee negotiations: You will have an easier time 
meeting a client’s expectations and collecting your fee if you incorporate 
all essentials in an engagement letter. Make sure clients understand 
that they are entering a two-way relationship. The lawyer agrees to 
perform to the best of his or her ability in accord with professional stan-
dards, and the client agrees to communicate and cooperate fully - which 
includes paying the bill.

At a minimum, the engagement letter should include the following 
points regarding the fee, with both lawyer and client stipulating and 
agreeing to the facts stated: the scope of the representation - what 
the lawyer will and will not do; the fee to be charged and how it will be 
calculated; when the fee is to be paid; the consequences of nonpay-
ment, including the lawyer’s right to withdraw; the client’s responsibili-
ties, including payment in accord with the agreement; and procedures 

for dispute resolution if either party to the engagement has a dispute 
with the other.

The engagement letter should also indicate how the attorney will go 
about formulating a budget that addresses events, time, and money for 
which the client will be paying. A well-communicated budget will signifi -
cantly increase the chances of collecting your fee because the client 
understands what to expect.

Communication - or lack thereof - is the single most cited reason for 
client dissatisfaction. The engagement letter should state explicitly that 
you will notify the client in advance of any major expenditure, especially 
those not included in the approved budget.

Going through the process of negotiating with the prospective client to 
prepare the engagement letter and detailing the service to be provided 
can avoid unrealistic client expectations or demands. Your client will 
better understand that your estimates - whether of time, outcome, or 
costs-are just that: estimates, not guarantees.

Retainer fees: Many law fi rms charge an up-front fee-called a retainer 
fee or fl at fee-to get started on a client’s case. This fee allows the fi rm 
to secure money for the initial work done on a case. Then, the hourly 
rate and costs to work on the matter are deducted from the retainer until 
the retainer amount has been exhausted. The engagement letter should 
make it clear that the retainer fee is not an estimate of what the total 
costs might be; it is a down payment against attorneys’ fees. Occasion-
ally, the retainer agreement will detail release of funds based on meet-
ing certain milestones, such as completing a certain fi ling or motion or 
achieving a certain outcome.

If possible, it may be best to ask for an “evergreen” retainer. Such an 
approach is more akin to a security deposit one would pay when renting 
an apartment. Future bills are still to be paid in full by the client, with the 
retainer remaining to protect against credit risk and to help pay the last 
bill.

In order to meet the fi rm’s goal of receiving payment on overdue bills 
and the client’s desire to hold onto 
cash, many fi rms are offering their 
clients creative and alternative bill-
ing methods for the legal services 
during these diffi cult times, including 
fl at fees, success fees, and contin-
gency fees.

Timely billing and diligent collections: Law fi rms depend on client fees 
for their revenue. In a poor economy, law-fi rm clients may begin delaying 
their payments as a way to conserve cash. Bills perceived as nones-
sential to business operations-such as legal bills-are the last to be paid. 
In fact, collections by law fi rms of their accounts receivables within 90 
days of billing dropped by an average of 2.9 percent nationwide in 2008 
as compared with 2007. Firms that are not diligent in their collection 
efforts are most likely to be vulnerable in this economic environment. 
By the same token, law fi rms that overlook these issues might also be 
ignoring warning signs that these same clients might go further and 
pursue a malpractice claim against the fi rm.

Often, a collection issue isn’t just with the client; it also is an internal 
issue at the law fi rm. Attorneys must be motivated to bill in a timely man-
ner and be concerned about collections. Firms need to establish formal 
time-keeping and billing procedures and then be tough on enforcing 
them. Failure to keep up with submitting hours slows the entire process 
and often results in invoices being sent months after the work was 
completed.

Some fi rms build fi nancial penalties into their time-keeping systems. 
For example, one fi rm we know holds the attorney’s paycheck or draw 
in any month when time has not been input in a timely, comprehensive 
manner.

Monitoring payment timeliness: Successful fi rms develop metrics 
for monitoring and assessing clients’ payment performance. Often, 
fi rm management fl ags so-called “slow payers” and asks the partner 
in charge of the engagement to get involved in speeding up payment or 
assessing whether to continue working for the client.

Everyone in a fi rm should be tuned in to how much exposure there is 
with all clients, not just the slow payers. If one or two clients represent a 
signifi cant portion of the fi rm’s accounts receivable, they should receive 
a proportionate amount of attention and monitoring.

M
y legal career began in the hall-
ways of two public high schools in 
Brooklyn, New York. I coordinated 
a community-based program for 
high school seniors. My students 

had fallen through the cracks. They had never 
left Brooklyn - even to visit Manhattan. They were 
lost, invisible inner-city youth. I observed teachers 
who had given up. I saw squalor fi rst-hand - rats in 
classrooms, exposed asbestos walls, minimal to 
no classroom lighting, crack viles and needles in 
the hallways, graffi tti covering almost any surface, 
and raid cages in the stairwells. I lived through two 
race riots. One required me to lock my offi ce and 
have my kids crouch behind my desk. 

When I was in high school, the Scholastic 
Aptitude Test (SAT) was scored on two 800-point 
scales. We all knew that, if you signed your name 
to the test, you would earn a 200-point score 
on each scale. I never understood why 900 was 
the national combined average. After working at 
Erasmus Hall and Eastern District, I learned why. 
The high school SAT combined average for these 
schools was 500 and 540, respectively.

Everything about this time in my life inspired me. 
It created pain; and from pain, it created unwaver-
ing commitment. I was 23-years-old; straight out 
of graduate school.

These students had never experienced an 
adult who cared. From the moment I met them, I 
loved my kids. They were all so trusting and open. 
They were bright, articulate, and inquisitive. They 
wanted to be successful in school. In the early 
morning, evening, and weekend hours when I 
made home visits, we’d talk about their families, 
their days, their secrets, their aspirations. Over 
time, I began to realize how broken the education 
system really was. I saw college students in front of me; and yet, there 

was still so much standing in their way. Nevertheless, I was determined 
to make a difference; and I did make a difference - sending students to 
colleges near and far. 

I remember when my students graduated. The ceremony was at 
Brooklyn College. My kids graduated; most with places to go. Some 
with undefi ned futures. I cannot describe my feelings. I was present and 
aware of the enormity of this day. That night, one of my students had a 

house party. I was invited. My kids wouldn’t let me 
walk from the subway station alone. (They never 
did.) Two of my closest waited for me and walked 
me to the tenement building. When we arrived at 
the party, the music was blaring; it was dark; and 
kids were already dancing. The young women were 
“washing windows” - that’s what the dance move 
was called back then. I sat in a chair in the dark 
watching them. All I could do was cry.

After only one year, my life was changed forever. 
My charge became clear. I had to make a differ-
ence in the lives of more than just one kid at a 
time. I didn’t know about education law; however, 
after living through two highly public, televised 
riots, I saw that the lawyers were front and center. 
I did well enough on the LSAT and was admitted to 
law school.

When I fi nished law school in the early 1990s, 
jobs were scarce. To get my feet wet, I clerked with 
the Los Angeles Unifi ed School District Offi ce of 
General Counsel. After a short stint with an educa-
tion law fi rm, I returned to LA Unifi ed as their fi rst 
special education attorney. I was green. I didn’t 
know the area of law. I just knew that I wanted 
to make a difference. My time at LA Unifi ed was 
electrifying. I was in the trenches; and I learned 
the practice of special education law quickly.

Most people are surprised when I tell them that 
the body of education law is seemingly endless. 
And, as I have progressed through my career, I 
have come to understand that this is so because 
education law transcends just the law. Today, edu-
cation and law are converging. Education law is 
invariably entwined with educational policy - from 
what happens in the classroom to what happens 
in the boardroom. 

About a little over three years ago, my partners 
and I founded Fagen Friedman & Fulfrost LLP - an education law fi rm with 
an express mission to assist school districts to achieve their missions. 
Our clients are about kids, families, and communities. So, we’re about 
the same. I am proud, thankful, and blessed to represent public educa-
tion because it is one of the most important institutions in American 
society. It is a passion; and I make a difference.
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